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Regimes of Accommodation,
Hierarchies of Rights

Monique DEVEAUX

University of Guelph

This chapter seeks to illuminate the social and political context in
‘which legislation aimed at regulating the wearing of the nigab in Quebec
— Bill 94 — arose. In doing so, it offers a critical analysis of the public
framing of what came to be known as the “nigab affair,” and proposes
an alternative approach to mediating conflicts over religious and cultural
" norms. Drawing on the work of philosophers Etienne Balibar and Wen-
dy Brown, I suggest that the prevailing assumption that the nigab repre-
sents a deep division between pre-modern, traditional, and religious
norms and customs on the one hand and a modern, emancipated and
secular way of life on the other obscures the backdrop of racialised
~ identities and civic identity-building that fueled the nigab controversy. I
also draw on feminist and postcolonial accounts of the putative tensions
between feminism and multiculturalism — such as those by Himani
Bannerji, Anne Phillips, and Sawitri Saharso — to illuminate some
troubling aspects of the public presentation of the nigab dispute.

Official justifications of Bill 94, I argue, were predicated upon over-
simplified interpretations of two closely related principles, those of
sexual equality and personal autonomy (including the idea of choice).
These interpretations are troubling chiefly because they ignore the
complex and contested nature of these norms in culturally diverse
societies like Canada. What is needed instead to help negotiate genuine
problems of multicultural accommodation is a more politically inclu-
sive, democratic, and deliberative approach to adjudicating instances of
onflicting norms. Such an approach, which I sketch in the final section
5f the chapter, aims to avoid unhelpful and harmful cultural essentialism
‘as well as to broaden our understanding of the meaning of, and require-
‘ments for, personal autonomy and sexual equality in multicultural
ontexts.
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Revealing Democracy
Monique Deveaux

the idea of the leitkultur depends on the misconception that the liberal state
should demand more of its immigrants than learning the language of the
country and accepting the principles of the Constitution. We had, and appar-
ently still have, to overcome the view that immigrants are supposed to as-
similate the ‘values’ of the majority culture and to adopt its ‘customs’

(2010).

The process of identity-building in Germany that Habermas de-
scribes is analogous, it seems, to that currently taking place in Quebec:
both are framed in the language of civic values, and both depend cru-
cially on the demarcation of the norms of the host society from those of
recent immigrants. The proposed Charter of Values rolled out by the
provincial government in 2013 also plays on these differences between
citizens of French descent and racialized newcomers. As Habermas’s
comment suggests, the power relations between new immigrants and
German nationals are reflected in the assumption that the former should
conform to prevailing principles and practices as a sign of respect for the
host society. Similarly, the wording of Bill 94 and the public announce-
ments made on its behalf make it clear that there can be no disagreement
or room for interpretation where Quebec’s (pre-determined) core values
are concerned.

121?05 sttatistics;) the discrepancy for North African immigrants is even
i]']‘]%]l'll'er' 17.5 per cent iand‘27.2 per cent for Moroccan and Algerian
igrants, figures which jump to 33.6 per cent and 35.4 per cent for

those who immigrated to Quebec 1 :
Achdjian ef al., 2(%{)9). Quebec less than five years ago (Lenoir-

_Aln:_lost entirely absent from the public discussion of Bi i
quite relt_evant backdrop would seem to belie one of the keDy j?lfslt]iﬁgci;titohrllz
p_f the bill: the commitment to norms of state neutrality vis-a-vis reli-
gious a.nd other minority groups. Despite the government’s purported
j secplansm al}d_ policy of non-discrimination towards ethno-cultural
: racial and rf.zhglous groups, practices of cultural racism have arguabl :
53mer‘ged which serve to characterize the attitudes and customs of certaifl
* immigrant groups as pre-modern or uncivilized and the norms and laws
“of -Que.bec society as modern and evolved. Unlike earlier forms of
racism in which race and color are the explicit object of focus, this “new
acism” is, as Etienne Balibar has suggested, in one sensé “without
aces” (2097: 16.3 and 2008: 1638): it is more of a “cultural” or “differ-
ntial racism with religion at its core, and distances itself from conven-
i nal racist dlscpurse that emphasized skin colour and blood lines. This
ew racism readily ‘and insidiously invokes representations of racia;lized
immigrants as pavmg social attitudes and values different from and
q;ompatlb%e with those of the nation, and frequently references reli-
gious practices and even putatively inferior aptitudes. While the word-
ing of Bill 94 does not, of course, directly single out practicing Muslims
t no_neti.leless draws attention to a stereotyped version of this communi-
tg_(.wnh its reminder t!lat “accommodations” must be consistent with the
ght of ger_ldef equahty and the principle of religious neutrality (I, 4)
Coupled _w:th its insistence that government workers and those acc,ess;
g public services “show their face” (II, 6), the bill clearly aims to
onvey a stern (and pedantic) message to Muslim women who wear the
a;f ::,;Enif we ge::iclied any confirmation of the cultural condescension
hat: anied the pr islati ’
of relations of power that marks much Canadian political theorizing ments to ﬂ?e media ffﬁlgl‘:\?ilslegd 'fifeg lﬁ]i?lt’lsl‘;}lgfiznugﬁ)anr%t 5 %agk DI
about cultural recognition, “innocent pluralism” (2000). ’ ification: “Two words: uncovered face. The principlepi;o(‘:flle:r’; .

And yet, the immediate backdrop to the bill is one of pervasive an ‘The process by which : . ;
significant inequalities in employment and in social and political li l:gs then, );rguably?:)lzge:h:?g:;:ng:ﬁl?eogs tg‘:’l"mg ?atmnal
more generally, in Quebec. This is particularly the case among the Ni grants — and especially Muslims — as a cultur;al anidd rus.el(;_ ]r egim
African immigrant communities from which the nigabi hail. Accorc this is a pattern that commentators on contem rary ]50l ke
to the provincial government’s statistics, North and West African immi ity building have also noted (Meer et al 2008p 01'%13( dscuent
grants and Quebeckers of Afro-Caribbean descent have much greafs torical appeal to the Quebec Charter of Human Right) : deFﬁ'Equem
rates of unemployment than the general population, despite higher lev fense of the niqab bill puts new citizens on notice ﬂ? "mh reedoms
of educational attainment, on average (17.1 per cent unemployment fc override any cultural norms that may be in tensi %thtthe oo siihe
blacks compared with 8.2 per cent for the general population, usin: ne time as it signals the difference and othemesc;no‘;’lnjqalfn\:;eztrjtg;

province’s evolving regime of multicultural accommodation more
generally have been shaped by significant background structural ine-
qualities between the cultural and racial majority and certain of Que:
bec’s racial and religious minorities. Race is of course absent from the
wording of the bill, just as it was largely absent from the Bouchard
Taylor Commission’s report (2008) on reasonable accommodation a fe
years earlier. This in itself is not surprising: as a number of critics o
Canadian-style multiculturalism note (Mills, 2007; Hooker, 2009
Dhamoon, 2009), explicit talk of race is often eschewed by Canadian
commentators, who prefer to stay on the more comfortable terrain. o
language and culture. Bannerji has aptly named this neutralized visior
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Revealing Democracy

vyhic_h women’s gctual and realizable opportunities for equal participa-
tion in different sectors of life are seen to be equal — that is, opportuni-
ties for education and employment, social and political participation,
and quallty in the critical services that support these, such as healthcare
and c!nldcare. This discrepancy in interpretations of the norm of sexual
equality could well generate future legal challenges if the bill passes: for
example, Beverly Baines has suggested that we could see a constitution-
al challenge to the nigab ban on the grounds of its discriminatory impact
on some women (2010). Indeed, there is some evidence that countries
with particularly strong anti-sex-discrimination laws and institutions
have been less likely to introduce veiling restrictions precisely because
of the concern that they would face legal challenges from gender equali-
ty and non-discrimination laws (Sauer, 2009).

The ironic prospect that the nigab ban could be challenged by ap-
peals to sexual equality laws stands as a powerful reminder that this
norm is not reducible to a single meaning or application, but is multiva-
lept 'and gontesteq along social, political and legal dimensions, even
within a single polity like Quebec. Banning the religious garb that some
women opt to wear could easily be seen as impeding the goal of sexual
equalgty. The insistence on a single definition and application of sexual
equality becom{:s still more problematic when it is accompanied by the
de_ma.nd that ﬂ}ls. norm be given automatic legal precedence over the
principle of religious freedom. The addition of a second sexual equality
clause to Qupbec’s Charter of Human Rights and Freedoms is troubling
ﬁ:om this point of view, because it did not follow wide consultation with
different ct_11tural' communities. Both the legitimacy and the effective-
ness of a given hierarchy of rights is in question if it ignores the diverse
anq contested interpretations of these norms in Quebec’s multicultural
society. A sounder and more genuinely democratic way to proceed
would be to invite stakeholder citizens to openly discuss, in public
forums, how they understand these values and their relation to other
norms, and_ how they_ think such values can best be integrated and
n_mgmtlo.nahzed th_!‘l In government institutions (and legislation) and
civil society. At a minimum, any proposed legislation to amend or ban a
cultural or religious practice requires extensive consultation with the
commun_mes that stand to be most affected by such a law, both during
the draﬁu.]g process and once it has been tabled; the architects and defen-
ders of Bill 94 have not, however, invited this kind of wide consultation.

3. Contested Understandings of Autonomy and Choice

To open up a conversation about the meaning and application of sex-
ua! e_quahty ina dlve}'se society is not tantamount to a call to repeal
existing gender equality protections; nor does it imply that the state

86

Monique Deveaux

should ignore gender-based social practices that are harmful or discrim-
inatory. It does, however, require that the legal and political discussions
about practices that may be detrimental to women in a given society be
made much broader in scope: such discussions should include not only
analysis of (minority) cultural and religious traditions, but of main-
stream social practices, government programs, problems of discrimina-
tion in employment and housing, and so forth. This broader view of the
circumstances and structures that may shape or constrain women’s lives
in problematic ways also requires that we expand our inquiry into the
conditions for, and forms of, women’s autonomy and choice. While not
seeking to dismiss the importance of women’s capacities for independ-
ence or to relativize the concepts themselves, a number of postcolonial
feminist theorists have suggested that the prevailing assumption that
women who practice highly gendered customs have little or no agency is
simply untenable. In the case of veiling, for example, Uma Narayan
argues that only two possibilities are typically imagined: “In the prison-
er of patriarchy model, the veil is entirely imposed on the woman — she
veils because she must. In the dupe of patriarchy model, she veils be-
cause she completely endorses all aspects of the practice” (2001: 419).
These overly simple alternatives cannot, of course, be the only respons-
es to a practice as varied, multifaceted, and contested as veiling. The
sheer array of different religious, social and political contexts in which
veiling arises should caution us against thinking in such dichotomous
terms. That the stereotypes that fuel the dupe and prisoner of patriarchy
models are limiting was amply evident in the 2004-5 furor over whether
sharia arbitration should be permitted under Ontario’s 1991 Arbitration
Act, an option already available to some other religious communities
(Jews; Catholics, etc.). As Avigail Eisenberg notes, the media and
feminist organizations alike ,
repeatedly characterized [sharia] as coercively imposed on women, without
any explanation of whether this coercion is endemic to the practice or an
abuse of it. In large part, racist rhetoric and stereotyping filled the gap left
by the absence of accountable information about the nature of religious arbi-
tration and its importance in Islam (2009: 48).

While hard questions about the use of coercion to secure adherence
to religious practices must, of course, be asked, it is also important to
acknowledge arguments (both practical and principled) in support of this
form of religious accommodation.

That assumptions about Muslim women’s agency or lack thereof
should arise in the context of the nigab debate in Quebec and elsewhere
is not surprising; women’s capacities for independence and self-
expression are quite reasonably taken to be a component of sexual
equality. But as illustrated by the widespread use of the motif of choice
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" Revealing Democracy

multifaceted and frequently contested: do we endorse formal/legal, or
substantive, sexual equality? If so, what precisely must the latter consist
of? What aspects and expressions of personal autonomy are most valua-
ble, and how are they best supported and protected? None of these are
questions that can be answered a priori, in my view, without wide
consultation with the affected communities. To the extent that racial and
religious minorities are not included in processes of multicultural policy
formation about matters that directly concern them, subsequent legisla-
tion fails the normative test of democratic legitimacy (and is also unlike-
ly to be effective in practice).

Democratic deliberation about contested social practices can range
from informal community consultation over proposed government
legislation to public hearings to specially designed community political
dialogues. All of these are time-consuming and face many possible
objections, of course. Depending on how inclusive the process is, some
voices may be weighted too heavily and some may be muffled. Critics
may also object to a public deliberation about contested practices on the
grounds that it singles out minority arrangements for special scrutiny
and reinforces the impression that integration is wholly the responsibil-
ity of these communities.” And of course deliberation may #ot lead to
consensual outcomes — hence, the need for negotiation and compromise.
But from the standpoint of normative concerns about democratic legiti-
macy in societies with extensive cultural, racial and religious diversity, I
can think of no more just alternative than inclusive political deliberation,
or what I call a “deliberative approach to conflicts of culture.”

Where something like this process has been tried it has been valuable
for several reasons (Deveaux, 2006). First, invited consultation with a
full range of perspectives within minority communities, as well as more
extensive frameworks of public deliberation, help to bring to light the
issues and problems that different sectors of the affected communities
perceive to be important. The picture that emerges may and often does
contrast sharply with the one that politicians imagine. Were this to be
tried in Quebec, my hunch is that Muslim women would emphasize
many other issues over the niqab: the lack of facilities or support for
victims of domestic violence, unemployment and lack of access to job
training and housing, and so forth. In elevating the issue of the niqab
above all others, the state discounts women’s own accounts of the
sources of their vulnerability.

§econd, when it is properly executed, democratic consultation and
deliberation goes a long way towards restoring broken trust and expos-

This assumption is made in media commentaries about contested practices, as Meer,
Dwyer and Modood suggest in “Embodying Nationhood,” p. 100.
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ing false stereotypes and assumptions. The inclusion of affected com-
munities signals respect for minority citizens’ values and perspectives,
and should, in my view, be seen as vital to the legitimacy of any subse-
quent proposed legislation. In a context in which niqab-wearing Muslim
women are simply assumed to be oppressed and are not invited to
deliberate about the meaning of this symbol, the mutual respect presup-
posed by Quebec’s signature strategy of “interculturalism” is not much
in evidence, nor is the attitude of receptivity or “openness to the Other”
which the Bouchard-Taylor report (2008: 242) cites as key civic virtues.

Finally, on pragmatic grounds, an inclusive, deliberative democratic
approach to dealing with conflicts of culture can help policymakers to
draw on the wealth of experience and expertise of minority community
organisations that have often grappled for much longer with the prob-
lems at hand. For example, in the United Kingdom, the government
began an inquiry into forced marriage nearly a decade ago, and after
numerous dissatisfying steps towards legislation began to invite wom-
en’s organizations to participate in the process, particularly Muslim and
South Asian groups and those focused on issues of domestic violence.
This consultation was not merely symbolic; one of the most long-
standing British groups dedicated to activism on behalf of women of
color (the Southall Black Sisters) participated in the process of drafting
and revising the proposed bill, and their work and that of related groups
was critical in shifting many of the early misconceptions about forced
and arranged marriage. Such inclusion also served, ultimately, to bring
about a more effective piece of legislation — the Forced Marriage (Civil
Protection) Act of 2007 — and greater awareness of the kinds of strate-
gies and state and community supports necessary to implement it.*

The suggestion that we move to a more consultative, democratic and
deliberative framework for deciding what — if any — reforms are called
for in response to particular social practices, may go too far, for some,
yet for others, not far enough. To the former I would say we need to
think hard about what a vibrant democracy should look like in a multi-
cultural society — and to consider how immigrant citizens too can con-
tribute to debates about contested customs as well as to the shaping of
the broader principles affirmed by the host society. To the latter, I
readily concede that we need to acknowledge the danger of lending
legitimacy to structures that are permeated by troubling assumptions
about minority communities, unexamined attitudes of entitlement, and
institutionalized power asymmetries. But there have been some surpris-

4 As Anne Phillips and Moira Dustin note in their discussion of this case, “the greater

involvement of women’s NGOs in formulating strategies and initiatives helps secure
better ways to tackle abuses of women without inadvertently promoting abuses of
‘culture’” (Dustin and Phillips, 2008: 420).
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ing outcomes where a deliberative approach has been adopted. Nor need
formal deliberation and government consultations replace the grassroots

political activism that has been so instrumental in bringing forward

gender issues in immigrant and minority communities (such as honour-
related violence and forced marriage.) And while the nigab is notably
not one of the issues that Muslim women’s groups in Canada (or in
Europe) have pressed, women’s groups have nonetheless mobilized in
impressive ways to mount responses to the proposed veiling regimes —
in many cases forging cross-cultural links and solidarities.’ Their activ-
ism seems to me to echo a weariness with the current preoccupation
with veiling practices, a weariness best captured I think by the anthro-
pologist Lila Abu-Lughod, who asks: “Could we not leave veils and
vocations of saving others behind and instead train our sights on ways to
make the world a more just place?” (2002: 789)
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